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Nurse License Protection Case Study: Failure to  
accept only those nursing assignments that are  
commensurate with the nurse’s education, experience, 
knowledge, and abilities
Nurse Medical Malpractice Case Study with Risk Management Strategies (Presented by NSO and CNA)

Summary
The insured RN had been working as a pri-
vate-duty home health nurse for approxi-
mately eight months when she was assigned 
to an overnight shift caring for a ten-year-old 
female patient who had been paralyzed in a 
vegetative state since an acute brain injury 
sustained in infancy. The patient could not 
move or breathe on her own, and she was 
ventilator-dependent with a permanent 
tracheostomy (“trach”).  This was the first 
time the RN had been assigned to care for 
the patient. Typically, the RN would receive 
at least several hours of orientation during 
her first shift working with a new patient, 
sometimes working a full shift alongside an-
other nurse before working independently, 
especially with such a fragile and medically 
complex patient. However, in this instance, 
the licensed practical nurse (LPN) who had 
worked the day shift caring for the patient 
only provided the RN a short, approximately 
20-minute orientation before leaving the RN 
to care for the patient overnight, alone. 

The patient’s treatment plan included or-
ders for continual monitoring of the patient’s 
respiratory status via pulse oximeter; trache-
ostomy care including emergency measures 
if the trach became obstructed or dislodged, 
or if the patient was not ventilating properly. 
The plan also directed the skilled nurse to 
perform intrapulmonary percussive venti-
lation (IPV) treatments three times a day, as 
needed and as tolerated by the patient. If the 
patient did not tolerate the IPV treatments, 
the treatment plan stated that nebulizer 
treatments could be given instead. 

The RN’s nursing notes reflected that 
she assessed the patient at the start of her 
shift, and the patient’s vital signs remained 
stable for the next several hours as the RN 
administered medications, repositioned the 
patient, changed her diaper, and adminis-
tered a tube feeding. Around 11:00 p.m., the 
RN noted that the patient’s vital signs were 
still within normal limits, though the patient 
was having a lot of secretions despite the RN 
having just recently suctioned her mouth 

and nose. Shortly after midnight, the RN ad-
ministered an IPV treatment with albuterol. 
Her notes stated that the “IPV was not func-
tioning correctly.” About three minutes af-
ter starting the IPV treatment, the patient’s 
heart rate dropped to 64 beats per minute 
(BPM), when it had been 102 BPM at the start 
of the shift. The patient’s oxygen saturation 
also dropped from 98% to 72%. In response 
to this desaturation, the RN administered 
supplemental oxygen, and the patient’s 
heart rate and pulse oxygen returned to a 
normal range. 

Then, rather than switching to the pa-
tient’s nebulizer to administer medication, 
the RN next tried to administer budesonide, 
an alternative breathing treatment, with 
the IPV machine. As the budesonide was 
administered, the patient’s heart rate and 
pulse oxygen fell again to 74 BPM and 60%, 
respectively. This again prompted the RN to 
administer supplemental oxygen to try to 
raise the patient’s heart rate and pulse oxy-
gen. The RN then disconnected the IPV ma-
chine, as the RN’s nursing notes from 12:45 
a.m. indicated that the patient “did not toler-
ate the IPV treatment.”

The RN said that she remained next to the 
patient for 2-3 minutes after reconnecting 
the ventilator, and that the patient appeared 
fine after the two desaturation events. The 
RN then left the patient’s bedside to clean 
the IPV equipment in the adjacent bath-
room. While doing so, the patient’s pulse 
oximeter began alarming, indicating that no 
pulse was registering on the device. The RN 
returned to the patient and saw secretions 
coming from the patient’s mouth and nose 
and tried to suction them. She then moved 
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the pulse oximeter sensor from the patient’s 
left leg to her right leg, and then to both 
thumbs, but could not get a reading on any 
of the patient’s extremities. The RN tried 
to check the patient’s pulse manually and 
thought she detected a weak pulse on her 
wrist, even though nothing was registering 
on the pulse oximeter. 

The RN went upstairs to get help from 
the patient’s parents because she suspected 
that the pulse oximeter’s sensor might be 
defective, and she hoped that the parents 
might have a replacement. Both parents 
later told investigators that the RN did not 
appear panicked when she awoke them 
and reported only that “the machine was not 
working.” The patient’s father ran downstairs, 
with the RN close behind. The father arrived 
at the patient’s beside first and told the RN 
to get the patient’s mother, and he called an 
ambulance. Apparently seeing that the pa-
tient was turning blue, the father said aloud 
that the patient’s trach tube had become 
dislodged (though it is not clear from the ev-
idence whether the patient’s trach tube was, 
in fact, dislodged, or whether something 
else caused the patient to stop breathing). 

While they waited for the ambulance 
to arrive, the father tried to change the pa-
tient’s trach tube using spare equipment by 
the patient’s bedside. The patient’s mother 
found a replacement sensor for the pulse 
oximeter and confirmed it was working by 
testing it on herself. However, she could not 
get a reading from the patient. When the 
ambulance arrived, the EMTs tried to use 
their own equipment to detect a pulse but 
found none. The mother told the EMTs that 
the patient had a DNR order, and she turned 
off the patient’s ventilator. 

That same night, police and Child Protec-
tive Services were called to investigate the 
patient’s death, and the RN and the parents 
were all interviewed for several hours. The pa-
tient’s death was also investigated by the RN’s 
employer and state agencies which regulate 
home health care, including the Department 
of Family and Child Protective Services, and 
the Department of Health and Human Ser-
vices. The patient’s parents both told inves-

tigators that they did not think the RN had 
been properly trained to care for the patient. 

The RN’s employer was cited for numer-
ous violations of state regulations, includ-
ing inadequately training the RN when she 
was hired and failing to ensure that the RN 
received adequate orientation and training 
prior to working with new equipment and 
technology or an unfamiliar care situation. 

An investigation into the RN’s conduct in 
this matter was also initiated by the SBON, 
with allegations against the RN including:
•	 Failure to accept only those nursing as-

signments that are commensurate with 
the nurse’s education, experience, knowl-
edge, and abilities.

•	 Exhibiting an inability to perform regis-
tered nursing in conformity with the stan-
dards of minimum acceptable levels of 
nursing practice. 

•	 Failure to implement measures to pro-
mote a safe environment for patients and 
others.

•	 Failure to know the rationale for and the 
effects of medications and treatments.

•	 Failure to accurately and completely re-
port and document required matters, 
including patient status, nursing care ren-
dered, administration of medications and 
treatments, and patient responses.

Risk Management Comments
The SBON investigators considered several 
mitigating factors in this case. First, the RN 
had only been licensed for approximately 
eight months when she was assigned to 
work with this patient, and she admitted 
that she was unprepared to care for such a 
complex and fragile patient. Though she 
completed a competency evaluation when 
she was initially hired by the home health 
agency, the evaluation noted that the RN had 
specifically asked her employer, in writing, for 
additional training on tracheostomy patients 
prior to working independently. Before her 
shift with the patient, the RN had previously 
cared for several other patients on venti-
lators, and she had been generally trained 
on how to replace a trach tube, but she had 
never performed a trach tube replacement 

on one of her patients nor been faced with 
any kind of trach-related emergency. 

SBON investigators discovered that the 
LPN who trained the RN on the patient’s 
care was also inexperienced. The RN did not 
know it at the time, but the date of the inci-
dent was also the first day that the LPN had 
worked with the patient. The LPN received 
her own orientation to the patient at the 
start of her shift that morning from a supervi-
sor, who remained and worked with the LPN 
for over four hours before leaving the LPN to 
care for the patient alone. The RN’s defense 
attorney argued that the training provided 
to the LPN showed that their employer and 
supervisors understood that at least several 
hours of orientation were needed to prepare 
a new nurse to care for this patient, and, yet, 
the home health agency did not ensure that 
the RN received such training. 

Despite her concerns about being left 
alone with the patient, the RN testified that 
she felt she had no choice at the time but to 
stay. The RN was trained that she could not 
abandon a patient, and she knew the patient’s 
parents were depending on her to provide 
overnight care. Her employer’s offices were 
already closed when her shift began, so the 
RN doubted that anyone would be available 
to help even if she had called to raise concerns 
about her ability to care for the patient. Addi-
tionally, the RN testified that she felt pressured 
to accept the assignment because her em-
ployer had told her she would not be sched-
uled for regular shifts until she completed a 
prn (as needed) shift with the patient.

Resolution
SBON experts who evaluated the matter 
were sympathetic to the difficult position 
that the RN found herself in when she re-
alized she was undertrained to care for the 
patient. Still, the SBON experts emphasized 
that nurses must act as patient advocates, 
and an advocate would not accept an as-
signment that they could not adequately 
and completely fulfill. They determined 
that, under these circumstances, the RN was 
required to call her supervisor and voice 
her concerns. Even if the RN was correct in 
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assuming that the supervisor would not be 
happy to hear from her after hours, as her 
patient’s advocate, the RN was nonetheless 
required to insist on having a conversation 
to determine what could be done to ensure 
the patient’s safe provision of care.
SBON experts also concluded that the 
patient’s healthcare information records 
indicated that the patient’s oxygen satura-
tion dropped twice in response to the IPV 
treatments administered by the RN, which 
appeared to have harmed the patient. They 
said the RN should have stopped the treat-
ment and reassessed the patient’s needs but 
failed to do so. The RN’s documentation of 
her nursing assessments was also found to 
be lacking. SBON experts could not tell from 
the patient’s medical records why the sec-
ond IPV treatment (with budesonide) was 
administered, or whether the RN considered 
administering the budesonide with the neb-
ulizer rather than the IPV machine. The ex-
perts felt that the records also lacked detail 
to indicate whether the patient’s secretions 
were blocking her airflow, whether the pa-
tient needed or responded to suctioning, 
and whether the patient’s airway pressures 
were normal. The SBON experts also testified 
that the RN should have responded when 
the patient’s respiratory status declined, 
rather than stepping aside and letting the 
patient’s father call the ambulance and try 
to change the trach tube himself. 

The SBON is required to impose disci-
plinary action when, by preponderance of 
the evidence, a nurse has violated the state 
Nurse Practice Act or SBON rules. After re-
viewing the facts of this case, SBON staff 
concluded that disciplinary action was war-
ranted. The SBON decided to place the RN 
on probation for two years and ordered her 
to complete at least 45 hours of Board-ap-
proved continuing education on nursing 
jurisprudence and ethics, patient assess-
ment, documentation, and critical thinking. 

The total incurred to defend the RN in this 
matter exceeded $16,000.  n

(Note: Figure represents only the total de-
fense expense payments made on behalf of 
the insured nurse.)

Disclaimers: These case scenarios are illustrations of actual 
claims that were managed by the CNA insurance compa-
nies. However, every claim arises out of its own unique set 
of facts which must be considered within the context of 
applicable state and federal laws and regulations, as well 
as the specific terms, conditions and exclusions of each 
insurance policy, their forms, and optional coverages. The 
information contained herein is not intended to establish 
any standard of care, serve as professional advice or address 
the circumstances of any specific entity. These statements do 
not constitute a risk management directive from CNA. No 
organization or individual should act upon this information 
without appropriate professional advice, including advice 
of legal counsel, given after a thorough examination of the 
individual situation, encompassing a review of relevant facts, 
laws and regulations. CNA assumes no responsibility for the 
consequences of the use or nonuse of this information.

One or more of the CNA companies provide the prod-
ucts and/or services described. The information is intended 
to present a general overview for illustrative purposes only. 
It is not intended to constitute a binding contract. Please 
remember that only the relevant insurance policy can pro-
vide the actual terms, coverages, amounts, conditions and 
exclusions for an insured. All products and services may not 
be available in all states and may be subject to change with-
out notice. “CNA” is a registered trademark of CNA Financial 
Corporation. Certain CNA Financial Corporation subsidiaries 
use the “CNA” service mark in connection with insurance un-

derwriting and claims activities. Copyright © 2024 CNA. All 
rights reserved.

This publication is intended to inform Affinity Insurance 
Services, Inc., customers of potential liability in their prac-
tice. This information is provided for general informational 
purposes only and is not intended to provide individualized 
guidance. All descriptions, summaries or highlights of cov-
erage are for general informational purposes only and do 
not amend, alter or modify the actual terms or conditions 
of any insurance policy. Coverage is governed only by the 
terms and conditions of the relevant policy. Any references 
to non-Aon, AIS, NSO, NSO websites are provided solely for 
convenience, and Aon, AIS, NSO and NSO disclaim any re-
sponsibility with respect to such websites. This information 
is not intended to offer legal advice or to establish appro-
priate or acceptable standards of professional conduct. 
Readers should consult with a lawyer if they have specific 
concerns. Neither Affinity Insurance Services, Inc., NSO, nor 
CNA assumes any liability for how this information is applied 
in practice or for the accuracy of this information.

Nurses Service Organization is a registered trade name 
of Affinity Insurance Services, Inc., a licensed producer in all 
states (TX 13695); (AR 100106022); in CA, MN, AIS Affinity 
Insurance Agency, Inc. (CA 0795465); in OK, AIS Affinity In-
surance Services, Inc.; in CA, Aon Affinity Insurance Services, 
Inc., (CA 0G94493), Aon Direct Insurance Administrators and 
Berkely Insurance Agency and in NY, AIS Affinity Insurance 
Agency.

Home health nurses may utilize the following risk control recommendations to evaluate their 
current practices:
•	 Know your State Nurse Practice Act and employer’s policies and procedures related to clinical 

practices. Lack of knowledge about established regulations, standards, and policies and pro-
tocols is not a defense.

•	 Be clear regarding your patient care assignments. This is even more critical when private duty 
nurses are assigned a new patient. Accept only those nursing assignments that are commen-
surate with your education, experience, knowledge, abilities, and scope of practice. Clearly 
document assignments at the start of the assignment and update those written records to 
include any modifications. 

•	 Be conversant with organizational policies, including the process for invoking the chain of com-
mand for patient safety concerns, before agreeing to provide private duty nursing services.

•	 Serve as the patient’s advocate in ensuring patient safety and the quality of care delivered. 
Initiate additional steps, if necessary, to ensure safe, timely patient care. These measures may 
include, among others, escalating to the supervisor/nurse manager, administrators, and/or 
other leadership staff until patient care concerns are addressed. 

•	 Know the medication(s) being administered to the patient. Nurses represent the last line of 
defense to prevent medication errors from reaching the patient. Therefore, they should un-
derstand why the patient is taking a specific medication, as well as interactions, side effects, or 
adverse reactions that may occur.

•	 Follow documentation standards established by professional nursing organizations and com-
ply with your SBON’s standards. The healthcare information record should accurately reflect 
the care of the patient.

•	 Document in a timely and accurate manner both initial and ongoing findings regarding the 
patient’s status and response to treatment.

•	 Document your patient care assessments, observations, communications and actions in an 
objective, timely, accurate, complete, appropriate, and legible manner. Always use complete, 
objective descriptions of nursing assessments and observations. 

•	 Provide and document practitioner’s notification of a change in condition/symptoms/patient 
concerns and document the practitioner’s response and/or orders.

•	 Follow organizational protocols regarding when to call 911, contact the patient’s provider and 
family, and/or notify management of emergencies, security threats, or other concerns. 

Risk Control Recommendations


